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COURTS DECIDE IF FIREFIGHTER SHOULD BE PAID AS A VOLUNTEER OR AS AN

EMPLOYEE

 A firefighter for the Key Largo Volunteer Fire Department in
Florida sued, claiming that he was not being paid minimum wage or overtime. The question in court became one of employment status – or lack thereof. The
man began worked as a volunteer fireman in October 2006. Near the end of 2010, he brought legal action against the Department and the Key Largo Fire and
Rescue Emergency Services District, claiming that he was not a volunteer, but a paid employee. Not being paid minimum wage or overtime, he alleged, was a
violation of the Fair Labor Standards Act (FLSA). After filing the lawsuit, the man wanted to continue working as a firefighter, but the Department refused. He
was sent a letter in March 2011 from the Department, which stated that his suit refuted his volunteer status. He would not be allowed to continue working for
the Department unless he signed a declaration which stipulated that he would volunteer his services “without expectation of compensation.” The man then
amended his complaint to add a claim of retaliation. He also added the District as a defendant under a “joint employment theory.” The district court
dismissed the complaint without prejudice for failure to state a claim. He amended his complaint a second time, alleging that both the Department and the
District, each as a private corporation, had violated the FLSA; the Department and District, alternatively, had violated the FLSA as public entities; and both had
willfully violated the FLSA by discharging the fireman in retaliation. The district court dismissed the second amended complaint – this time with prejudice. To
substantiate his claim with the defendants as joint employers, the plaintiff would have to show a joint-employer relationship. Appellate judges noted firstly the
distinction of pay between volunteers and employees – $5.00/hour for volunteers and around $16-20/hour for employees. The plaintiff earned only $5.00 an
hour, and the most he was allowed as payment per month was $1,200, regardless of how many hours he spent at the fire station or the number of emergency
calls he handled. To hire paid employees, the Department first needed the District’s permission, and the District would not hire workers without a request
from the Department. The plaintiff never contended that the Department had requested to hire him as a paid employee or that the District had granted
permission to do so. His days and shifts varied depending on when he was available, but he generally worked two shifts a week. His schedule was not set by
the Department or the District. Volunteer firefighters were not supervised by or required to follow operating procedures set forth by the District. Both the
district and appeals courts agreed that all of these points showed that the plaintiff was a volunteer and was not an employee of either the Department or the
District. With no employer relationship, the FLSA claim failed. And because the retaliation claim was based on an adverse action from an employer, it likewise
could not be supported. The district court’s dismissal of the man’s second amended complaint was accordingly affirmed.

 


